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EMPLOYMENT LAW

CONGRESS PASSES FAMILIES FIRST CORONAVIRUS RESPONSE ACT
On March 18, 2020, Congress passed a bill en tled “Families First Coronavirus Response Act” (the “Act”) aimed at
allevia ng several major burdens families are currently facing as a result of the coronavirus (COVID-19). The Act,
which goes into eﬀect on April 2, 2020, contains several relevant provisions that will directly impact employers
including:
1. The Emergency Family and Medical Leave Expansion Act that creates a new category of job protected leave
referred to as “Public Health Emergency Leave”; and
2. The Emergency Paid Sick Leave Act that requires employers to provide employees with a speciﬁc amount
of paid sick leave to be used for purposes directly related to COVID-19.
Notably, the Emergency Family and Medical Leave Expansion Act and the Emergency Paid Sick Leave Act apply to
employers with fewer than 500 employees, and all poli cal subdivisions of the Commonwealth, including school
districts and municipali es. In light of the April 2, 2020 eﬀec ve date, employers should begin familiarizing
themselves with the laws’ provisions. To assist you in that process, we have developed the following FAQs:
:

EMERGENCY FAMILY AND
MEDICAL LEAVE EXPANSION

Q&A
For what purpose may an employee take Public
Health Emergency Leave?
An eligible employee is en tled to take Public Health
Emergency Leave when the employee is unable to
work or telework due to a need to care for the
employee’s child under eighteen if the child’s school
or place of care has been closed, or if the child care

EMERGENCY PAID SICK LEAVE

Q&A
For what purposes can employees use paid sick
leave ?
Employees may use paid sick leave if the employee is
unable to work or telework due to a need for leave
because:
1. The employee is subject to a Federal, State,
or local quaran ne or isola on order related

provider of the child is unavailable, due to a public
health emergency. The Act deﬁnes “public health
emergency” as an emergency with respect to COVID19 declared by a Federal, State, or local authority.

to COVID-19.
2. The employee has been advised by a health
care provider to self-quaran ne due to
concerns related to COVID-19.
3. The employee is experiencing symptoms of
COVID-19 and seeking a medical diagnosis.
4. The employee is caring for an individual who
is subject to a Federal, State, or local
quaran ne or isola on order related to
COVID-19, or who has been advised by a
health care provider to self-quaran ne due
to concerns related to COVID-19.
5. The employee is caring for a son or daughter
of such employee if the school or place of
care of the son or daughter has been closed,
or the child care provider of such son or
daughter is unavailable, due to COVID-19
precau ons.
6. The employee is experiencing any other
substan ally similar condi on speciﬁed by
the Secretary of Health and Human Services
in consulta on with the Secretary of the
Treasury and the Secretary of Labor.

Which employees are eligible for Public Health
Emergency Leave?
To be eligible for Public Health Emergency Leave,
employees must have been employed for at least
thirty (30) calendar days.
However, an employer of an employee who is a
health care provider or emergency responder may
exclude such employees from being eligible for
Public Health Emergency Leave.
How much leave are employees eligible for?
Employees are eligible for up to twelve (12) weeks of
Public Health Emergency Leave. However, the
Emergency Family and Medical Leave Expansion Act
does not increase the total amount of FMLA me
otherwise available to employees. In this regard, if an
employee takes six weeks of Public Health
Emergency Leave, he/she would only be eligible for
six more weeks of FMLA qualifying leave (assuming
the employer is subject to the FMLA).
Is Public Health Emergency Leave paid or unpaid?
The ﬁrst ten working days of leave may be
unpaid. During this me, employees may, but are not
required to, use accrued vaca on, personal leave, or
paid sick leave.
Following the ini al ten-day period, an employee’s
Public Health Emergency Leave will be paid in an
amount that is at least two-thirds of their regular
rate of pay up to $200 per day. Employees are
en tled to receive such paid leave only for the
number of hours they are otherwise normally
scheduled to work.
For employees whose weekly hours vary, the
employee shall be paid based on the average
number of hours the employee was scheduled per
day over the 6-month period ending on the date on
which the employee ﬁrst takes such leave, including
hours for which the employee took leave of any
type. If the employee did not work over such period,
the employee is en tled to receive paid sick me
based on the employer’s reasonable expecta on at
the me of hiring of the average number of hours
per day that the employee would normally be
scheduled to work.
In no event, however, shall an employee’s paid leave
under the Public Health Emergency Leave exceed
$200 per day and $10,000 in the
aggregate. Employers, of course, are free to exceed
these amounts if they wish.
Are small businesses exempt from the Public Health
Emergency Leave?
The law, as wri en, applies to all employers with
fewer than 500 employees. However, the Secretary
of the Department of Labor has the authority to
issue regula ons exemp ng small businesses with
fewer than ﬁ y (50) employees when providing the
leave would jeopardize the viability of the business
as a going concern. We will keep you posted if, and
when, such regula ons are issued.
Can I require employees to provide prior no ce of
their need for Public Health Emergency Leave?

An employer of an employee who is a health care
provider or emergency responder may exclude such
individuals from being eligible for paid sick leave.
Which employees are eligible for paid sick leave?
All employees, irrespec ve of how long they have
been employed by an employer, are eligible for paid
sick leave under this law.
Can an employer require that an employee exhaust
his/her other paid leave before using paid sick leave
under this law?
No.
How much paid sick leave can an employee take?
Full- me employees are en tled to up to eighty (80)
hours of paid sick me. Part- me employees are
en tled to paid leave for a number of hours equal to
the number of hours that the employee works, on
average, over a two-week period.
Do I have to provide paid sick leave under this law
even though I already oﬀer paid sick leave under
the Massachuse s Earned Sick Time Act?
Yes. The law explicitly provides that it does not
diminish the rights or beneﬁts that an employee is
en tled to under any state or local law. Similarly, the
law does not diminish any rights or beneﬁts the
employee may be en tled to under a collec ve
bargaining agreement or exis ng employer policy.
At what rate does the sick me have to be paid?
The employee’s sick me will be paid at the greater
of: (i) the employee’s regular rate of pay, (ii) the
federal minimum wage (currently $7.25 per hour); or
(iii) the current minimum wage in the applicable
state or locality (currently $12.75 per hour in
Massachuse s).
If an employee uses paid sick leave for his/her own
health (as set forth in paragraphs 1, 2 & 3 of the ﬁrst
Emergency Paid Sick Leave FAQ above), the
employee is en tled to receive the full amount of
their regular pay (subject to the maximum amounts
referenced below).
If an employee uses sick leave for one of the other
reasons (as set forth in paragraphs 4, 5 & 6 above),

Yes. Where the need for leave is foreseeable,
employers can require employees to provide as much
prior no ce of the leave as is prac cable. For
emergency situa ons, employers should require
no ce as soon as it can reasonably be provided by
the employee.
Is an employee en tled to be restored to their job
once their Public Health Emergency Leave ends?
Generally, employers must reinstate employees to
their job following their use of Public Health
Emergency Leave.
However, for employers with fewer than 25
employees, reinstatement is not required when the
posi on no longer exists due to economic condi ons
or other changes in the opera ng condi ons of the
employer that (i) aﬀect employment and (ii) are
caused by a public health emergency during the
period of leave. If an employee’s posi on is
eliminated, the employer is required to make
reasonable eﬀorts to restore the employee to a
posi on equivalent to the posi on the employee
held when the leave commenced, with equivalent
beneﬁts, pay, and other terms and condi ons of
employment.
If, despite an employer’s reasonable eﬀorts to locate
an equivalent posi on, no equivalent posi ons exist,
the employer is required to contact the employee if
an equivalent posi on later becomes available within
a one (1) year period beginning on the earlier of the
date on which the qualifying need related to a public
health include emergency concludes or twelve (12)
weeks a er the employee’s leave began.
When does the Public Health Emergency Leave take
eﬀect?
Employees may begin taking Public Health
Emergency Leave on April 2, 2020. An employee’s
en tlement to Public Health Emergency Leave ends
on December 31, 2020.
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the employee’s sick leave will be paid at two-thirds
the amount the employee would receive if he/she
had used sick leave for his/her own health (subject
to the maximum amounts referenced below).
If an employee is not scheduled to work, is he/she
en tled to paid sick leave?
The employee is en tled to such amounts for the
number of hours he/she would otherwise be
normally scheduled to work.
For those employees who work part- me and whose
schedule varies weekly, employees are en tled to be
paid based on the average number of hours that the
employee was scheduled per day over the 6-month
period ending on the date on which the employee
takes the paid sick me, including hours for which
the employee took leave of any type.
If the employee did not work over such period, the
employee is en tled to receive paid sick me based
on the employer’s reasonable expecta on at the
me of hiring of the average number of hours per
day that the employee would normally be scheduled
to work.
Is there a cap on the amount of pay the employee is
en tled to receive while on sick leave?
Yes. If an employee takes leave for his/her own
health (as set forth in paragraphs 1, 2 & 3 above),
the employee is en tled to no more than $511 per
day, and $5,110 in the aggregate.
If an employee takes leave for one of the other
reasons (as set forth in paragraphs 4, 5 & 6 above),
the employee is en tled to no more than $200 per
day, and $2,000 in the aggregate.
Are smaller employers exempt from providing paid
sick me?
The Secretary of the Department of Labor has the
authority to exempt small businesses with fewer
than ﬁ y (50) employees from the obliga on to
provide paid sick leave to allow an employee to care
for his/her child if the school or place of care of the
child has been closed, or the child care provider is
unavailable, due to COVID-19 precau ons, if allowing
this leave would jeopardize the viability of the
business as a going concern. There is no such
exemp on for small businesses under paragraphs
(1), (2), (3), (4) and (6).
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Are there any pos ng requirements?
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When can employees start using paid sick leave?

Jonathan R. Sigel
Partner
Labor, Employment and
Employee Beneﬁts Group
jsigel@mirickoconnell.com

Mirick O’Connell’s Labor, Employee and Employee
Beneﬁts Group will con nue to monitor the latest
developments regarding the Families First
Coronavirus Response Act and will update you
accordingly. Please contact any member of our team
if you have any ques ons.

Yes, employers must post and keep posted a no ce
that will be prepared or approved by the
Department of Labor outlining the above
requirements. The no ce must be posted in a
conspicuous place on the premises of the employer
where no ces are customarily posted.

April 2, 2020. An employee’s en tlement to paid sick
leave shall end on December 31, 2020. Employees
are not en tled to carry-over any unused sick me
into 2021.

TAX LAW

THE APRIL 15TH REPRIEVE
The Treasury Department recently announced that certain taxpayers will have an extra three months to pay
income taxes that would otherwise be due on April 15, 2020, for the tax year 2019. This extension of me to pay is
solely for federal income tax payments (including self-employment taxes), and ﬁrst quarter 2020 es mated income
tax payments, due April 15, 2020. The federal government hopes that this will provide economic relief during these
vola le mes. Individual ﬁlers who owe $1,000,000 or less and corporate ﬁlers who owe $10,000,000 or less now
have un l July 15, 2020 pay the owed amounts. The IRS will not calculate interest and penal es during that me.
As of March 20, Treasury has also announced that individuals and businesses will also have un l July 15 to ﬁle
income tax returns, as well as pay any income tax payments due. Prior to this announcement today taxpayers
would have been required to either ﬁle their return, or ask for an extension.
Furthermore some states are allowing addi onal me to ﬁle returns, other states are contempla ng the op ons.
Stay tuned for further e-blasts from us as details emerge.
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